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MonON FOR STAY PENDING JUDICIAL REVIEW
AND FOR EXPEDITED JUDICIAL REVIEW

GTE Service Corporation and its affiliated telephone operating companies (collectively,

"GTE") respectfully request a stay of the Federal Communications Commission's First Rcpon

and Order, 1 and the roles promulgated thereunder. purponing to implement the local

competition provisions of the Telecommunications Act of 1996 (the "Act").: In that Act.

Congress carefully crafted a fast-track process to set the terms of local competition - a nine-

month process consisting of private Delotiations backed up by particularized and localized

arbitrations conducted by state public utility commissions. Six months after passage of the Act,

the FCC has derailed Congress's plan by issuing a 7~page order that peremptorily dictates,

on a nationwide basis, all material terms of entry into the local market. Those national terms

not only violate the substantive requirements of the Act;.they would also, if allowed to go into

effect, destroy the negotiation and partic:ularized arbitration process crafted by Congress. An

immediate stay of the FCC's order before it becomes effective is essemial to prever:tt the FCC's

unlawful national rules from irietrievably disrupting the process established by Congress, to

prevent other immediate and irreparable barm to GTE that will flow from enforcing rules that

directly contravene the Act. aDd' to Iven a disastrous false start in me implementation of

Conaress's plan to promote competition in the local telecommunications industry.

INTRODUCTION

recognized, the Telecommunications Act of 1996 wfu.odamentally cbanges telecommunications

1 First Repon and Order, Jmplcmemation of me Local Competition ~jons in the
l eJecommunjcatioQS Act of 1296, CC Docket No. 96-98 (Aua. 8. 1996) ( FIrSt Repon and
OrderW

).

1 Pub. L. No. 104-104, 110 Stat. S6 (to be codified at 47 U.S.C. § 1S1 et seq,).



regulation." First· Repon and Order 1 1. By unleasbinl competition in the local telephone

exchange, the Act maDdates a sweeping transformation of the telecommunications industry. At

the same time, the Act holds out the promise of what Congress chancterized as a "pro-

competitive, de-regulatory" framework for accomplishing that transformation. Joint Explanatory

Statement of the Committee of the Conference, H.R. Con!. Rep. No. 458, 104m Cong.. 2d

Sess. 113 (1996).

The Act promotes its pro-eompetitive goals, in~ by imposing on incumbent local

exchange camers (incumbent "LECs"), such as petitioDer GTE, several duties, including the

duties (i) to allow other telecommunications carriers to interconnect with the incumbent LEe's

network: ("interconnection"); (il) to provide carriers access to elements of the incumbent LEC's

network: on an unbundled basis ("access to Detwork: elements"); aDd (iii) to sell to other carriers
.

at wholesale rates any telecommunications service that the incumbent LEe provides to retail

customers ("services"). See leoeraUy § 2S1(c).J

To implement these "local competitionprovisions," Conpess explicitly relied on a system

of private oelotiations between incumbent LEes and other carriers. backed up by binding

arbitrations conducted by 5tItC public utility COmmiMioQS.· 'Thus, under the Act, incumbent

LEes must "negotiate in good faith" to reach asreements allowiDa competitors to use their

networks, a. § 2S1(c)(1). aDd apeementS reached by such DelotiadOD are explicitly freed from

many ~f the consttaims of me At;t, • § 252(a). If the parties cannot reach an agreement, the

Act enlists stare utility commissions to resolve QUtStlDdiq issues in a biDdiq arbitration. ~
.

§ 252(b). The Act explicitly directs that, in such arbitrations, state s;qmmjlsions shall establish

3 Citations to the Act are to sectioDS as they will be codified in title 47 of me UDitec1 States
Code. Sections 25 I aDd 252 are reproduced in the attaChed appendix at Tab A.
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any w= on which_ parties cannot agree. ~ § 2S2(c)(2). The system enacted by Congress

thus ensures tbat where agreements are not left entirely to private parties, arbitrations will

involve localized. case-specific decisionmaking. And. by giving the critical role in this process

to Stite commissioN, Congress preserved the Stites' role in regulating the local telephone

exchange.

Before the rirst Report and Order. the system set up by Congress was proceeding apace.

Incumbent LEes and other carriers began negotiations prompdy after the Act was passed. Some

reached agreements without arbittation. and others emerecl arbitrations in front of state

commissions as Coqress pfanned. In shon. competition was beiDI implemented iii accordance

with the Act's market-driven and state-supervised approach.

Then. however. the rCC forced its way into the process. In what can only be described

as ODe of the most audacious power-grabs ever attempted by an administrative aleDC}', the rCC

abruptly derailed the process for implemeDtiDI competitiOD. established by Congress. In its

. place. the rCC erected a 7()().pale mo1lUlDeDt to the prowess of the federal reauJatory state -

a _tional code dietatinl vinually all of the terms aDd coDditioDS state commissions must impose

in arbittatiODS. In panicular, the FCC imposed III iDflexible DatioDal priciDI reaime. UDder

that regime, the FCC bas dic:tated the costs Stares may IDd may DOt CODSider in seuiDI prices

and bas prohibited States fIom even coosideriDI die 1C&UI1, histprica1 COlt of an incumbent's

Detwo~ - pmdeDt iD'YestltleDlS made to meet stare obUptioDs. The FCC bas even attempted

to probibit StIleS from seuiDI prices sufficient to cover the we prospective or "forwud·
.

lookiDg" costs an iDcumbeDt flees in operating its ell netWork. IDd bas required that Swes

instead calculate costs based on a DODexisteDt. hypotbetically mOSt efficient DCtwort. In addition.

the FCC set specific "proxy· prices that are well below an iDcumbeDt LEC's true costs.

- 3 -



Accordina to the .FCC. the sate commissions mUSt impose tbese proxy prices in their

arbitrations unless they first complete a review of cost studies conducted according to the FCC's

terms, and even then the FCC would require the state commissions to justify any departure from

those prices. The Commission's rules also purpon to impose myriad other burdensome tenns

on competition, including restrictions prohibiting incumbent LECs from differentiating

themselves from competitors and rules requiring LEes to upgrade aDd reconfigure their networks

to accommodate competitors' requestS.

The FCC euphemistically claims that its rules will "expedit(e) and simplif(y)" the

ne.otiation aDd arbitration process. First Repon and Order' 56. That is true only in the sense

that negotiations are speedier when all the terms have been set in advance. In reality. the FCC's

natioDll rules will effectively lIilt the process set up by Coqress. and substimte for it the FCC'5

own DatioDll code for local competition. 1Ddeed. wbeD·rumors of the impeDdin~ First Repon

and Order first circulated. poteDtial DeW enaams effectively broke off meaninafuJ Degotiations

with iDcumbent LEes to await the lD1icipated wiDdfall of me FCC's order.

. Thus. it is alrady clear that the system of DqotiatiODS and locaJind arbitrations

established by me At:.t ceases to work if me FCC CID promulpre a presumptive set of terms ­

aDd panic:ularIy pricq tenDS - that skew aeaotiatioas from the stilt. NeaotiatiDl UDder the

sbaclow of such N1es, DO pany will &pee to terms less favorable tbaD tbose dictatlCl by the FCC.

In addition, by _ .. dorm, presnmptive "proxy· prices in ill abbreviared lUlema1cjng. the

FCC bas completely cift:umveated the locaJiuCS. case-specific evideDtiary procedure for setting

prices established byC~ aDd bas usurped the role explicitly lSIiped by Congress to the

States.

-4-



The damage done by the FCC's roles does Dot stop there, however. The roles will also

have the perverse effect of discouraging true competition and promoting instead the forced

conversion of incumbent LEes into simple wholesalers of local telephone service. Congress

sought to promote 'true, facilities-based competition by encouraging the constrUction of rival

networks to compete with incumbents. Thus, as the Conference Repon accompanying the Act

states, the Act "was designed to accelerate rapidly private sector deployment of advanced

telecommunications and information teChnologies and services." By setting prices for network

elements and services far below costs, however, and by imposing other unlawful terms that

encourage carriers to purchase and combine network elements from iDcumbents, the FCC's rules

will thwart the development of facilities-based competition. IDdeed. even the FCC recognizes

that some of its rules granting competitors expansive access to iDcumbems' Detworks will

"reduce [incumbents'] incentives to offer innovative services.· First Report and Order , 282.

Instead, the rules will promote a world o~ ·PotemkiD competition.· wbere so-called

..competitors" merely repackag~ iDcumbems' Detwork elements aDd services and market them

as their own. The result will be, rather than rival local exchange networks, one continually

degrading Detwork. lDcumbeDt LECs will have DO incentive to invest money to upgrade ~ir

networks, aDd new carriers, liven the benefit of barpiD-basemeDt prices for access to the

existing network, will have DO incentive to constrUCt competiDa facilities. 1bis is DOt the

"procompeti1iBw SYSIeID CoDpess envisioned; it is nothinl more thaD an illusion of competition

created by a systematic subsidy f~ competD.

An immediate stay peDding review by this Court is DeCeSSlry to preserve the process

specified by Congress for"implementing loc:al competition and to prevent the F~C's nlles from

- S -



irretrievably skewq the transformation of local telecommunications called for by the Act. As

we demonstrat# below, GTE readily satisfies the factors considered in granting a stay.

(1) Likelihood of SuC&ess on the Merits. While a host of infumities with the

Commission's rules, can be raised at the merits stage of this case, in this motion for stay GTE

focuses on the most glaring and immediately destrUctive of the Commission'5 rules - the pricing

provisions. The FCC's pricing rules are plainly unlawful for a number of reasons:

Em, and most basically, the FCC exceeded its jurisdiction bypromullating national

rules on pricing, since the Act expressly assigns the States authority over pricina terms in

arbitrations.

Second, in attemptinl to impose national pricina rules and proxy prices, the FCC plainly

violated the procedures specifiecl by Congress for detenninjng prices. In the state arbitration

proceedmas required UDder the Act, Congress establishe(i a localized, evidentiary procedure for

determining just aDd reasonable prices ~based on ... cost.· § 252(d)(1). See also § 252(d)(3)

(prices for services must be based on retail rates less ·costS that will be avoided").. The

abbreviated rulemaking used by the FCC to determine categorical pricin& m1§ aDd even specific

proxy~ deprivecl incumbent~s of the right, JUIl'IDl=d by the 1996 Act. to demonstrate

their trUe costs on a localized basis throuih the presentation of evidcDce. Not surprisingly, the

FCC's attempt to substitute III abbreviated rulemakjng for the process envisiooecl by Congress

also resulted in arbitrary decisions aDd the imposition of prices tbat do DOt even accord with the

FCC's own IIlDOUDCed medlodololY for determining rates.
.

IbiIsl, even if the FCC bad the authority to promulpte pricing standards in ·some form

aDd had not uaerly ilJlOred the.procedures ca1lecl for by the Act. the pricing rule adopted by the

FCC to govern interconnection aDd access to Detwork elementS is plainly unlawful. By
>
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probibitinl States from even considering an incumbent LEC's actual historical COSts aDd by

flXing prices t!i"at deny inCumbents an oPPOnunity to recover their trUe forward-lookin, costS.

the First Report and Order both violates the plain language of the Act and interprets the Act in

a manner that raises grave constitutional questions under the Takings Clause.

(2) Irreparable Iniwy. If allowed to take effect. the Commission's Nles would cause

immediate and irreparable harm to GTE and others in at least two ways. First, the First Repon

and Order will render meaningless the negotiation and arbittatioD process established by

Congress. The Order's pricing rules. particularly its immediately effective proxy prices, remove

any incentive for competing carriers to negotiate with incumbents over price. Second. by

requiring States immediately to impose below-cost prices aD iDcumbem LECs, the First Report

aDd Order will cause GTE CO suffer inemediable losses of customers. revenue and goodwill

before this Coun has the oppol'lUDity CO pass on the validity of the FCC's actions.

(3). Lack afBum to Others and the PubJic Immst. No siJDificant balm would result

from granting a stay because. under·a stay, the ttlDSition to competition cal1cc1"for by the Act
. .

will continue moving forward without delay. Parties will oel0tiate aareements UDder the Act

and the arbitratioD process (which has already begun in eamest) will continue unimpeded. In

short, the competition tbal Ccmpess wamed will com.iDue. and in accordance with the process

CODgress chose.

. Tbe Commission's n1JeI are scbecluled CO 10 into force 011 September 28. 1996. If they

are allowed. to tab effect. they will irretrievably derail tbe process Conpess established under

the Act and. by aiggering a false start in the transition to competition. will misshape the new

local telecommunications' iDdustty for the foreseeable fuam:. GTE therefOR respectfully

- 7 -



requests that this Court stay the First Report aDd Order in its entirety.6 In the alternative. GTE

requests that cAe Court, It a minimum. stay· the pricing rules annouDCec1 by the Commission

since they are most plainly beyond the Commission's jurisdiction and will cause the most

immediate harm. 5 Given the imponance of the issues presented in this case to the restrUcturing

of local telecopununications already under way UDder the Act, the Court shoUld also grant

expedited review.6

• On August 28. 1996. GTE aDd the Southern New EnslaDd Telephooe Company ("SNET")
riled a joint motion with the Commission seeld.n& a stay of the first Report and Order pending
judicial review. GTE aDd SNET informed the Commission that if it bad not acted on the motion
within 10 days, they would seek a stay from me Court of Appeals..To date. tile Commission
has not acted on that motion. On September 6, 1996, GTE filed a petition for review before
the Court of Appeals for tile District ofColumbia Circuit. SNET filed • petition for review and
a motion for stay before the same Coun on September 10, 1996. Pu.tsuaDt to a lottery system

- establisbed by 28· U.S.C. 12112, those petiti~ IDd 10 adler petitioDs for review rlled in
various circuits have been consolidated before this Court Ilona with the petition for review in .
Iowa Utilities Board v. FCC, No. 96-3321.

, Those provisions CODSist of the foUowina sections of the Commission's rules: §151.501­
51.515, 51.601-51.611,51.701-51.717.

6 Expedited review to hasten the resolution of this case is wuramed in addition to a stay.
Therefore. GTE supports me motion for expedition filed by Bell Mantic Corp., 1Ul.. and the
briefma schedule proposed in that motion. ~ Motion for Expedited CODSideration aDd for a
Briefma Schedule. DID N''D'is Com. v. ~, No. 96-1318 (D.C. Cir. Sept. 6, 1996). GTE
requestS that the briefs of pecicioDm, IDd any iDterveDOrs in support of them, should be due by
Octo~r 14, 1996; tbat 1be briefs of respoDdeDts, ad lIlY iDlerYeDOrS in support oftbem, should
be clue by November 13, 1996; aDd that me reply briefs of petitioDm should be due by
November 27, 1996. Tbis -=bedgle will allow for oral arpmeDI in tbis cue U early u possible
and will ensure a speedy resolution of the importam issues me petitions for review presem for
implementinl the Act. .

1be time for~ petitions for review of tbe FCC's order, which will expire OD October
28. 1996. poses no impediment to the scbedu1e BeU Atl.nrjc; IDd GTE propose. As the
certificate of service attaChed to Bell Atlantic's motioD to expedite indicates. that motion was
served OD all the p¢es to the FCC proceec1iD& below. Thus. all parties who could petition for
review before this Court are already on notice of me expedited scheclule that bas been proposed.

- 8-



ARGUMENT

As shown below,' GTE readily satisfies each of the factors justifying a stay of the

Commission's order pending judicial review.'

I. GTE'S PETITION FOR REVIEW IS LIKELY TO SUCCEED ON THE MERITS.

The challenges outlined in this stay motion only touch the tip of the iceberg in terms of

the issues that could be raised at the merits stage. Nevenheless, they are sufficient to establish

beyond doubt that GTE is likely to succeed on the merits of its petition for review.

A. The FCC Lacks Authority Under the Act To Promullate National Pricinl
Rules GoTerniDc Ap'eements Under Sectioa 2S% of the Act.

The FCC's attempt to set uniform national pricq terms is simply a brazen effort to grab

power from state commissions by usurping the role Congress assigned to them.

1. The text aDd structure of the 1996 Act pIaiDly assip authority OTer

priciq to state eommiscioas, not tbe FCC. .

Congress eqzressly assigned Swe 9'!J1miuions, not tbe FCC, the power to determine"

prices in arbittations under the ACt. In terms that could DOt be clearer, § 2S2(c)(2) provides that

"a State commission shall ... establish any rates for interconnection. services, or network

elements according to subsection (dl~ It (Empbasis added). Section 252(d)(l) provides the

1 A stay of an alCDC)' order peDdina judicial review sbould be pu.ted wbere tbe applicant
can show: (i) likelihood of success OD the merits; (ii) irreparable banD absent a stay; (iii) the
absence of hum to otbm if a stay is pu.ted; IDd (iv) that 1be public inrmst favors a stay.
s= Wisconsin Gu Co. v. fE&C, 7S8 f.2d 669,673·74 (D.C. Cir. 1985); .i.TV; Mjpjpl Co.
v. UQited States, 498 F.2d 1073, 1076-77 (8th Cir. 1974). tf...JIm Aptpim v. UDitcd States,
No. 95·2006 (8th Cir. Sept. 13, 1996) (stay of lIeDCY order was pu.ted peDdiD& review). It
is well settled that where me applicam caD demoDSU'&te a hiper probability of success OD the
merits. the staDdan1~ for a showiq of irreparable banD will be correspoDdinily reduced.
s.= Cuomo v. Nuclear RelUlatorv eprom'D, m F.24 m. 974 (D.C. Cir. 1985) (per curiam)
("Probability of success is inversely proportioaal to the depe of irreparable injury evidenced.
A stay may be granted with either a high probability of success IDd some injury, or~
:!mi.").

·9·



substantive s~ that States must apply. directing that "[d]etetminations by a ~

commission" oj rates "shall be based on . " cost" aDd "may include a reasonable profit."

(Emphasis added). Similarly, § 252(d)(3), governing services, expressly provides that "a~

commission shall de~rmine wbolesale rates." (Emphasis added). It blinks at reality to read the

plain terms of these sections as doing anything other than assigninJ State commissions, not the

FCC, the power to set prices in arbitrations.

If the explicit statutory text were not clear enouah, me sauetUre of the Act underscores

the same assiJDJDent of authority to the StateS. Section 2S2(c)(l) provides that the substantive

conditions imposed by state commissions in arbitrations must meet the requirements of l2mb

"section 251- aDd ..the regulations prescribed by the [FCC] pursuant to section 251. It Thus,

§ 2S2(c)(1) recolJ1izes that to the extent the FCC bas been liven explicit authority to issue

substantive regulations in § 251, state commissioDS .must emure compliance' with those

reJUlations. By contraSt, the very Dext parapaph - § 2S2(c)(2), which addresses pricm, -

. provides only tbat a swe commission sball establish rata M!G£QJ"digr to subsection (d>, It

(emphasis added), with DO mention of any FCC reauIatiODS. Subsection (d) of § 252 is the

provision quoted above that sets the staDdards SA mmm;MiOAS must apply in settiq prices,

-
and makes DO refema whatsoever to the FCC. ]"be COJlttlSt between § 2S2(c)(ll and §

2S2(cl(2l could DOt be gll;ner. WheD Coqress WIDJed stare commissions to follow the

Commission's repalatiODS (u in I 252(c)(1», it said SO explicitly. Widl resped to setting prices,

by conttast, Cemaress expressly omitted any refereuce to FCC reauIatiODS.
.

The FCC purpons to derive authority overpricq from I 251(d){1). which simply directs

the FCC to "complete ·all ~tiODS necessary to establish replatiODS to implement the

requirements of this sectionto within six months of enactment. But me Commission'5 reliance
)

- 10-



on § 2S1(d)(l) is utterly misplaced. Section 2S1(d)(l) has nothing to do with granting the

Commission authoriry to do anything. It merely sets a time limit for tasks the Commission is

otherwise given under the Act. The section is a limitation on the Commission's authoriry --

requiring it to act within a certain time -- not a &nm of authoriry. Moreover. to the extent

§ 2S1(d)(l) confJImS the FCC's abiliry to issue regulations. it does so only with respect to casks

expressly assigned to the FCC by the Act. Thus, for example, § 2S1(e) expressly directs the

FCC to "create or designate one or more impanial entities to administer telecommunications

numbering." Similarly, § 2S1(d)(2) acknowledges some role for the FCC in determining which

"network elements" must be unbundled. Merely because § 2Sl(d)(l) recognizes a function for

the FCC in such discrete maaers does not mean the FCC is authorized to issue new rules on

matters in which it was 11m given any role in the statute.

To the contrary. if an)'tbinl. § 2S1(d) confirms tbat. the FCe has DO authority to

determine prices. Wbile it expreSsly articulates the substamive 5ClDdards the FCC must apply

in considering any rules penaining to unbunclling of DetWOlt elemems. § 2S1(d) makes 112

reference to standards govemina pricing. Rather. the substantive standards Conpess applied

to pricing are found m in 12S~(d)(1), which dicrates the snnct'rds ItItC snmmjuiODS sho~ld

apply in arbitrations. Thus, by both jDcludiDe substaDtive mnct.rds to govern any FCC tules

on unbuDd1ing aDd mDi1IiDI any standards for priciq, I 251(d) itsIf sttoDgly confirms that

Con~ did DOt iDleDd the pee to have any role in scttiDI prices.

2. SecdoD 2(b) of the Commllnkatloas Ad coaftrms that the 1996 Act
caDDOt be CGDStrued to ai~e the FCC authority o~er priciq.

As the explicit text.aDd strUCtUre of the Act outliDed above make clear. the FCC's claim

to authority over pricing rests on a wholly umcnable reading of the Act. Indeed. since the Act

explicitly assigns a~thority over pricing to state commiuions. there is no silence or ambiguiry



in the statuu: that .might entitle the FCC to claim deference for its interpretation under the

principles of Chevron U.S.A. Inc. v. Natural ReSQurces Defense Council, Inc., 467 U,S, 837,

842-43 (1984), The principle of Chevron deference offers the FCC no aid in this case for

another, independen~ reason. Section 2(b) of the Communications Act of 1934 provides what

the Supreme Coun has described as "its own rule of statutory coDStrUCtionto with respect to the

jurisdiction of the FCC to regulate intrastate communications services. .S:s Louisjana Pub. Set\'.

Comm'n v. FCC, 476 U,S, 355. 377 n.5 (1986), Section 2(b). in oeber words. operates as a

counter-Chevron Nle of constrUCtion when the FCC is de1em'inina the scope of its juriscliction

over imrastate communications. That rule puts a final nail in the coffm for the FCC's power

grab over prices,

Section2(b) provides that IOllOthinI in this Chapter sba1l be constrUed to .apply or to live

the [FCC] jurisdiction with respect to .... charles, classifICations, practices, services. facilities,

. or reJUlatioDS for or in coDDeCDon with imrastate communicatioDS service." 47 U.S,C. § 152(b).

(1994). 'Ibis "conpessioDal denial of power td the FCC" over prices and otber maaers

conceminllocal telephone service can be overcome only if Ccmpess includes "unambiguousto

and "5traiPtforwud" 1aDpIap in me Act eicber modifyiDa f 2(b) or expressly Jt&Dtin& the FCC

additioDal authority. SK Lguilj,' Pub, Sery, Cpmm'p. 476 U.S. at 37S, 377,

Obviously, .idIer exception to 12(b) is present.re. Whatever else mi&ht be said of

§ 25l(d)(l), tbat section does not MUDalDbiSUOUS[ly]" aDd Mstrai&btforwud[ly]" live the FCC

the authority to set prices for imercoDDeCtion. network elemelllS aDd services. Similarly. no
.

provision in the 1996 Act exPressly modifies I 2(b) to put the FCC authority to relUlate either

prices or other local maaers under § 251. To the contrary, such a provision was emressly

r;jecteci by Conmss. for while it was included in the SeDate bill. it was~ included in the law
•
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as enacted. .s= S. 652, 104m Cong.. 1st Sess. § 101(c) (1995). Indeed. even the FCC

concedes that DO provision of the 1996 Act "contain(s] an explicit grant of intrastate authority

to the [FCCl." First Repon and Order 1 84.

The FCC's only response to the fatal limitations on its jurisdiction in § 2(b) is the

assenion that because the 1996 Act purportedly "moves beyond the distinction between interstate

and intrastate matters that was established in the 1934 Act." .uL 1 24, the Commission's

rulemaking powers under § 2S1 should -take precedence over any contrary implications" in

§ 2(b), isl193. But that "reasoning" is plainly flawed at a number of levels.

AI, noted above, there is simply no grant of authority to the FCC over prices in § 251

to "take precedence" over the nile of § 2(b). In addition, the FCC bas the relationship between

§ 2(b) aDd subsequent legislation such as the 1996 Act flatly backwards. The Supreme Coun

has made clear that § 2(b) deprives the FCC of jurisdiction over imraswe communications

services unless a later act expressly modifies § 2(b) or expressly Irams the FCC such power.

S= LouisiaQil Pub. Serv. Comm'n. mm. The FCC's geueral sease that the 1996 Aa impliedly

-moves beyond" the jurisdictional limitations in § 2(b) c:aDDOt overrule the explicit

"congressional denial of power to the FCC" in § 2(b).

Moreover. the FCC's reacting of § 251 to imply some basic cbaDae in the jurisdictional

framework set fanh in I 2(b) rests on a clear lop:a1 flaw. Tbe FCC assumes that if § 251

applia to issues involving solely the local exchange. it must also necessarily imply a mnt of

jurisdiction to the FCC to regulate the same matters. ~ First Report IDd Order , 93. But
.

there is DO basis for that 10lica11eap. To the comrary, § 2(b) is phrased in \be clisjuDctive -

it directs that notbinl in die Act should be constrUed "to apply· m "to live the FCC jurisdiction

with respect to· intp.state communications. While § 251 may IIZI1l! by its tams to some maners

- 13 -



affecting solely in~tate communications, it nowhere expressly grants the FCC jurisdiction over

the same subj~ts. Since the Act clearly enlists the aid of state commissions to implement its

mandates, there is no reason to assume that by merely addressing some int:raState matters, the

Act must effect a raqical rearrangement of the jurisdictional division between the FCC and the

States.

B. By SettiDI Rates Tbroqh aD AbbreTiated RuJem'kiDI, the FCC Short­
Circuited the Fact-Spedftct Adjuc:tic:adTe Process Required by the Act for
SettiDI Prices and Proclucecl Arbitrary aDd Capricious Results.

Congress's decision co Jive authority over pricinl exclusively to 5WC commissioDS is not

simply a juri5d.ictioDal technicality devoid of substantive import. To the cona'3Jy, the role

assiped to state agencies is iDextricably linked. with me procedures Conpss devised in § 252

for seain. prices based on a LEe's costs. By clesilQ. the arbitrations required by the Act were

10 be eVicfenri,ry proceeeliDp iDvolviDa fact-specific, essCDtia1ly adjudicative examimtioDS into. .

thec~ of particular carriers. The arbittatioDS tbus require local supervision by

iDdividual state commissioDS.

By cJaimin, IUIhority over priciDJ for itself aDd by usi:q a D11cm'kiPI co sec both

presumptive proxy prices aDd m,JJd'tory priciDa rules to IOvem stale decisions, the FCC bas

-
completely circumvemecl die procedures desilDl4 by CoDpess. 1Il1ddition. by auempting to

use the record compiled ill III expedited rulemakiD& to ICCOIDPlish priciD& decisions that

Conpess expected to be bmfled tbroulh adjudicative proceediDp, die fCC has only committed

funber erron aDd producec1leSU115 that CIDDOt meet the staDdards of reasoDCd decisionmakinl·
~

In aaemptiDI to dicilte staDdardized prices. the fCC erred rust aDd foremost by

UDderminiDI the procedures ~oapas established for iDdividllaliud, ad~tive pricing

determiDatiODS UDder die Act. Section 252 makes clear that an arbittatioll will proceec1 011 the
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basis of a "petition.." to which a party is liven an opporamity to respoDd. Both panies are

allowed an opportunity to present "information" to the state commission bearing on the petition.

and only issues set forth in the petition and response are to be "resolved" by the state

commission. See generallv § 2S2(b). Such an evidentiary proceeding is especially critical to

ensure that prices adequately account for the trUe costs iDcurrec1 by a panicular incumbent

carrier. Only such a case"specific. localized procedure could fulfill the sututory command that

prices be "based on ... cost." S= § 252(d)(1). See also § 2S2(d)(3).

The FCC. however. utterly ignored these procedures by attempting to use a rulemaking

(1Dd an abbreviated ODe at that) DOt only to diewe an inflexible pricing regime. but also to set

specific prices. The expedited Nlemaking employed by the FCC could bardly be funhet from

the iDdiviclualized decisionmaking called for in the Act. Parties. after. all, were not even given

an opportUnity to comment on the FCC's fmal Nle or me specific proxy prices the FCC selected

before the final tlUD:lbers were published. In relying on such I proceeding to set prices. the FCC

improperly eliminated the case-speciftc decisionmatjng tbat COIJIRSS devised. ~ Natural

Resources Defense Cnunc;U.Ip;. v. Hminaon. 768 F.2d 1355. 1396 (D.C. Cir. 1985) ("[Aln

agency may not ignore me decisionmakin, procedure CoDpess specifically mandated because

the ageDC)' thinks it can desip I beaer procedure. W).

The destructive impacl of the FCC's acUoas does DOt eDd tbere. The N1es the FCC has

prom~gated will preclude state ubitratiODS from ever becomiD& the localized, case-specific

adjudications envisicmed by COIJII'CSS. For example, by IIQIlibjtjpa state commissions all imU2
.

from even considering historical costs in determiDiDI prices, the FCC bas skewed any

individualized decisionmakjng in the arbitrations. Similarly, by seuinl p~ptive proxy

prices. the FCC~ foreclosed mean;nrful case-by<ase consideration in arbitrations. It is no
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answer to these concerns to SUllCSt that the proxy prices are not mandatory aDd supply only a

fall-back solution where StateS fail to use more specific cost stuciies. Rather. as the FCC itself

has made clear, unless they have approved incumbent LEC cost stUdies following the FCC's

methods, States n:nm apply the proxy prices to meet arbitration deadlines under the Act.

~ First Repon and Order 1619. Moreover, as the submissions of several panics in

arbitrations already demonstrate, state commissions are beinJ lUJed to adopt the FCC's proxy

prices immediately to simplify their wts and to avoid any delays tbat might accompany the

~view of cost stUdies. ~ Affidavit of Donald W. McLeod 1 14 (-McLeod Aft. -) (aaached

to the Joim Motion of GTE Corporation and The Soutbem New England Telephoae Company

for Stay Pending Judicial Review (-Joim Motion-) before the FCC, auaebed at Tab E). In fact,

at the Ul'JinI of ATctT, an admjnistrative law judge in California bas recemly determiDed that

prices in the arbitration between AT&T aDd GTE will be set accordiDI to the FCC's proxies

siDee it would be too inconvenient to work with aetUI1 cost madia. Indeed, even thouJh GTE

bas already prepared aDd offered cost data in Califomia, this lU1iDI will focus the arbitration

instead on simply applying the proxy prices.' ~ this rault plainly shows, the FCC's proxies

have the perverse effect of forestNliu the use of specific COlt suldies in state arbiU'atiODS and

precluding the son of case-specific consideration CoDpess iDfeDded.

Not SUlPrisiDllY. die FCC's efforts to suppllDt 1be adjudicative process devised by

Co~ with the qeDC)"SOWDenaEZ pricq procedures bave spawaed clear substantive erron.

By basinl its CODCiusioDs GO tbe materials geDmted in 111 abbrevWecl rulemating. the FCC

produced Ilaringly arbitrary 'results. For example, me FCC ICkDowlec1pd that some incumbent

, GTE intends ,to seek review of these decisioDS immediately berote the California Public
Utilities Commission.
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LECs claimed in comments that they bad "made cenain historical investments required by [statel

regulators that Ihey have been denied a reasonable opportUnity to recover in the past." First

Report and Order 1707. Nevenheless. the FCC determined that States could not even consider

historical costs in setting rates and justified that decision in pan on the ground that "[t]he record

before us ... does not support the conclusion that significant residual embedded COSts" would

be left unrecovered by a forward-looking pricing mechanism. tiL., 707. But the only reason

the record contains little evidence on this Point is that the FCC circumvented the case-specific

evidentiary proceedings in which such evideDCe could be imroduced. In fact, GTE has been

compiling precisely such evideDCe and bas already offered it to the California Public Utilities

Commission. which is in the midst of determining the magnituc1e of GTE's unrecovered

historical costs. The evideDCe the FCC claimed was lacking thus not only exists, but is c:urreDlly

being presented in the fora designated by.congress - the !We arbittatioll proceedings. For the

FCC to justify' its decisions based on a supposed lack of such evideDCe after the FCC itself

evaded the process by which a record with such case-specific materials could properly have been

built is nothing short of Kafkaesque.

Further examples of arbitrary action appear in tbe 'PeC's explanations for its proxy

prices. Those prices were based on cost studies coDducted by several stites and 011 cost mod~ls

proposed by parties. S. Pirst Report aDd Order " 792, 811·14. Tbe PCC erred in its use of

both the state cost studies aDd tbe cost models.

First. after ourliniDl a decailed method for measuriDI costs, the FCC proceeded to set
.

prices based on state stUdies that used~methods. an mor best illusuatee1 by the selection

of prices for unbUDdled loops. ,The FCC detmDiDed IS I puml matter that prices should be

set based on the tltotal element long run iDcremenral costtl (wTELRICtI) of providiq a particular
•
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network clement p~us a reasonable allocation of joint and common costs.' The cost stud.ies use<1

for loop priccs~ however,aDd particularly the Florida studies, were DOt based on the FCC's new

"TELRIC-plus an allocation for joint and common costs" method. To the contrary, the Florida

studies used ame~ of costs known as "total seaice long run incremental cost" ("TSLRlC")

and omitted any siinific:ant contribution for joint and common costs. ~ Affidavit of Dennis

B. Trimble ("Trimble Aff. to) " 5-14 (attaChed to Joint Motion at Tab E). As the FCC itself

has explained. TSLRlC systematically produces lower cost estimates than the FCC's TELRIC

method because it falls to capture as many joiDl aDd common costs aDd ISsip them to a

particular service or element. ~ First Repon aDd Order' 695. In addition. unlike the FCC's

stated method. the Florida stUc1ies did DOt require a further allocation of joint aDc1 common costs

on top of the incremental costs that could be specifically assiJDed to loops. Despite these

obvious discrepancies. the FCC made DO etton to explain how the SlUdies from Florida miiht

properly be used in settina rates that would comply with the FCC's declared approach.

1be Commission comp0uDde4 its error by choosiDI. alain without explanation. a proxy

rate for Florida that cannot logically be recoocilecl with the very SUldies OD. which the FCC

purportedly relied. 1be Florida commission approved loop prlccs that produced an overall state

weiJhred averaae price of 517.28. Given the metbods used in the Florida cost studies: the

FCC's annomyw' priciDI mcthocI by clcfinition would loaicallY require an averaae loop price

maw thp 517.28. Nevertheless, without any funbcr explaDation linkin. the price it selected

9 TELRIC identifies die forward-lookinl costs aaributable to an entire elemem in a LEe's
DetWort. Thus, in ODe sease: it identifies me COlIS tbat would be avoided if the LEe eliminated
that element from its Detwort. While some joiDt aDd common costs of the DetWork that can be
specifically aIloc:ared between discrete e1aDcms ue iDc1udecl in'I'EIlUC. the FCC recognized
that TELRlC alODe would leave substantial joim aDd common costs unrecovered and thus
required that an ISIdUimJII -reasonable allocation- of joiDt aDd common costs be considered on
top of TELRIC in'determinina prices. ~ First Repon aDd Order " 694-696.
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to the Florida StUdies (or linking the studies to its own pricing rules), the FCC set the average

proxy rate for 100ps in Florida at $13.68 - more than 20%~ the average rate set by

Florida. By declining to offer any rationale to explain this facially illogical result. the FCC

utterly failed to live' up to the requirements of reasoned decisionmaking. See. e.i., MQtQ.r

Vehicle Mfa. Ass'" v. State Fann MUl. Auto, Ins. Co., 463 U.S. 29, 43 (1983),10

Second, as explained more fully in the Supplemental Affidavit of' Dennis B. Trimble

("Supp. Trimble Aft. ") " 8-11 (attaChed at Tab B), the FCC also acted arbitrarily by deriVing

its loop proxy prices from two cost models, the so-called "BeDChmal'k Cost Model" and the

"Hatfield 2.2" cost model, that the Commission itself expressly acknowledged "were submitted

too late in this proceeding for the Commission and parties to evaluate them fully." First Rcpon

and Order' 835. ~ HL. 1794 (relying on same cost models in fixing loop proxies). These

models, moreover, systematically understated incumbent LEes' costs by excludiTli the costs of

several essential componentS of the loop element. ~ Supp. Trimble Aft. , 9.

c. III Ally E~eat, the Natioaal PriciDI Rules Imposed By the FCC Are PlaiDJy
IIIc:oasisteDt With tile Act aDd the CoasdtutloD.

Even if the Act could be consrrued to give the FCC authority over pricq, anQ even if

the FCC had followed appropriate procedures UDder me N:t. the specific rules set by "'the

10 Similarly, for unhI'ndW swirchiDa prices, die CommiSIioD failed to provic1e any
explaDation for die clisaepaDcies between the evideDce on which it wu relY1D& and its own

. dcfmitioDS of the switch;", element ml die proper measure of COS1S. Iu deftDad by the FCC,
unbUDdled switchiDI iDc1udes DOt only the basic function of coDDeCtiDllincs and trunks but also
the full range of -features. fuDctioJis. aDd capabilities of die swiU:h." First Repott aDd Order ,
412. The studies on which the FCC relied to set proxy prices. however. examined solely the
costs associated with the basic fu.Dction of truDk-to-liDe switehiDI of additioDll miDutcs of traffic
from an intercoDDeCtinl carrier· across me switch. SM. e.l.. Trimble All. "17, 18. The
studies. thus, did DOl even purport to address the com of ocber t\mcQcms of the switch - such
as the special ca1liDl features [be Commission purported to iDclude. S. Trimble Afr. " 9, 15­
20; Affidavit of Timothy· J. Tardift' (-Tardiff Aff. -) " 2·14.
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Commission are plainly unlawful. The FCC's rules not only prohibit States from even

considering an -meumbem LEC's actUal histOrical COSts. but also effectively deny LECs an

opportUnity to recover their full forward-lookine costs. Neither result can be squared with the

plain tenus of the Act or with the Constitution.

1. The FCC's rules unlawfully prohibit States from eVeD coDSideriDl an
inCUlDbeDt LEe'5 historical costs in settiD& prices.

The Commission premised its pricinl Nle on the astonishinl conclusion that States must

be precluded from setting prices under § 2S2 that allow incumbent LECs to recover the histQri;al

costS of their networks - LL. to recover their actual invesanem in their existing infrastructure.

SB First Repon and Order 11 704-707. Rather. the FCC concluded that States must "set
..

[prices] at fotward-lookine IODI run economic cost." ld.. 1672. This conclusion nms afoul of

the plain meaning of the Act aDd interprets the Act in a ",anner that would wmecessarily raise

grave constitutional concerns.

The Act provides that in determining the prices for imercoonection aDd DetWork elements.

state commissions should set a IIjust IDd reasoD&ble race- tbat is IIbe. OR cost" aDd may incluc1e

a "reasonable profit. II I 252(d)(1) (emphasis added). By its plaiD tams. § 252(d)(1) does not

limit the kiDd of "cost(s)- a State may consider to forward-lookiD&. or aD.)' other type. of cost.

Rather. the Act directs States to set prices based on III costs of the iDcvmbeDt LEC. The term

"cost" in § 252(d)(1) tbus Ql) more excludes IIhistorical costs- dJID me term "pare1U5" would

exclude motbers.n AstoDishiDIly. me FCC C?'lC"k' tbal the priciDa standard specified by

§ 2S2(d)(1) -". not specify wbetber historical or embedded cosu sbould be considered or

11 Moreover. by expreSsly providiDa that prices may iDclude a "reasoDlbl~ profit. II tbe Act
plainly contemplates that States may set prices to recowr III of a LEe's costs. iDclu4in1 the
actual investments me LEe bas alrady made in its DetWOrk. AftJ:t all. m.= could be no
question of achieving profit if prices did not first fully recover all actual costs.
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whether only forward-looking costs should be considered in setting arbitrated rates." First

Repon and Ordtr 170S. That concession should be the end of the line for the FCC's efforts

to foist its pricing roles on the States. If the statutory standards governing pricing do mu

prohibit the States from considering historical coStS. the FCC simply has no authority to

eliminate such costs from the pricing calculus.

The FCC's categorical exclusion of historical costs not only conflictS with the plain terms

of the Act but would also raise grave constitutional concerns. It is well settled that the Fifth

Amendment "protects utilities from being limited to a charge for their property serving the

public which is so 'unjust' as to be COnfISCatOry." Duquesne Lim Co. v. Barasch, 488 U.S.

299. 307 (1989). As the Supreme Court has explaiDed, the Constitution thus requires that a

utility be permiaed to charge rates that will allow it to "maintain its fiDaDcial integrity. to attraet

capital, aDd to compensate its investOrs for the risk [!bey have] ·assumed. - hL. at 310 (quoting

fPC v. Heme Natural Gas CQ.• 320 U.S. S91. 60S (1944». At a minimum, this standard

requires that a regulated entity be allowed an oppol'tUDity to recover the mIl Costs it has

pNdently i.Dcurred in constrUCting tbe facilities it operateS for public use. "If a company could

DOt even recover its actual capital ~YS. it obviously could provide DO mum to investor'S,~

thus could not possibly meet the constitutional standard. sa IeD0C9 on Co. v. D!pnment of

Consumer AffL, 876 F.2d 1013, 1020 (1st Cir. 1989) (to meet coastitutioDal standard "rates

must provide DOt only for a company's costs, but also for • fair remm on investment").

The Court's couclusioll in J)um&eme that CODStitutioDallDllysis should focus ODly on the

"total effect· of a rate order. rather than on the method of seuiDI flIeS. in 110 way dea'acts from

this principle. In cooclw!iDa that the "subsidiary aspectS of valuation- used in tatemakinlS are

not of constitutional dimensioD, pu;uesne. 488 U.S. at 310, the Court did DOt by any stretch
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suggest that a mc$oc1 for settinl rates whose "total effect" was to deprive the regulated entity

of any oppornunty to recover its actual costs could pass constitutional muster. To the contrary.

as Justice Scalia explained. since the constitutional standard requires that a utility be allOwed a

"fair retum on inve.stment," whatever method may be used in setting the rate, in judging the

ultimate~ of the rates set by that method, there must be some mjnimum measure of the

investment against which returns may be judled to be "fair." DuqyeSDe, 488 U.S. at 317

(Scalia, 1., coDCUrrin&). And for that purpose. UDder the Constitution. "all prudently incurred

invesanem may well have to be counted." Id.. See also Dugues., 488 U.S. at 310 (noting that

the amount of capital upon which investors are entitled to earn a fair return bas "coDStitutiocal

ovenones"). 1Ddeed. as the Coun's prior decisions holdiDg that a company may not be forced

to operate at a loss establish. a reJU1ated entity must be allowed rates that will cover all of its

actual costs. Ss.~, Bmoks-Sr-apIQp Co. v. B,iI. Cgmm'P, 251 U.S. 396, 399 (1920)

(Holmes, I.); ~ aim tiOnbeM Pac. Ry. v. Noah Dakota, 236 U.S. 585, 596 (1915) (noting

that a railroad caDDOt be forced to operarc at less than cost aDd that "we entertain DO doubt that,

in determininl the cost of tbe transpOrtation of a particular commodity, all the outlays which

pertain to it must be coasidered"): i4.. at 597 ("[W]hen coaclusiODS~ based on cost, the entire

cost must be taken iDlo 1CCOUDl. ").

Here, in CODlrlSt. tbe fCC's priciDa method ensures that die prices imposed On

incumbem LEes campl_Iy cIisreIard the coDStitutioDll srandant. By selectiD& a rate-setting

mechanism tbat explicitly bus from COnsideratiOIl tbe basic criterion alaiDSt which the validity
.

of the rates must ultimatetY. be judlec1 - hisIorical costs - the FCC's order raises grave

constitutional CODCCIDS. .
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